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SUBSTI TUTE HOUSE BI LL 2061

Passed Legi slature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session

By House Financial Institutions & Insurance (originally sponsored by
Representative Kirby; by request of State Treasurer)

READ FI RST TI ME 02/ 19/ 09.

AN ACT Relating to the nodernization and clarification of the
powers of the public deposit protection commssion in regard to banks,
savi ngs banks, and savings associations as public depositaries;
amendi ng RCW 39.58. 010, 39.58.040, 39.58.050, 39.58.060, 39.58.100,
39.58. 103, 39.58.105, 39.58.108, 39.58.130, 39.58.135, 39.58.140, and
39.58. 750; adding new sections to chapter 39.58 RCW adding a new
section to chapter 43.08 RCW creating a new section; repealing RCW
39. 58. 065; and decl ari ng an ener gency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.58.010 and 1996 c 256 s 1 are each anended to read
as follows:

In this chapter, unless the context otherw se requires:

(1) "Public funds" neans noneys under the control of a treasurer,
the state treasurer, or custodian belonging to, or held for the benefit
of, the state or any of its political subdi vi si ons, public
cor porations, muni ci pal cor porations, agenci es, courts, boar ds,
comm ssions, or commttees, including noneys held as trustee, agent, or
bai | ee belonging to, or _held for the benefit of, the state or any of

p. 1 SHB 2061. SL
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its political @ subdivisions, @ public  corporations,  nunicipal
corporations, agencies, courts, boards, conm ssions, or conmttees;

(2) "Public depositary” neans a financial institution which does
not claimexenption fromthe paynment of any sales or conpensating use
or ad valorem taxes under the laws of this state, which has been
approved by the commssion to hold public deposits, and which has
segregated for the benefit of the comm ssion eligible collateral having
a value of not less than its maxi mumliability((—Addirttonr—oftheword

" bank"_d bank. ’ . L banki L
oy Lt b b . L . bank) ) :

(3) "Loss" neans the issuance of an order by a regulatory or
supervisory authority or a court of conpetent jurisdiction (a)
restraining a public depositary from nmaking paynents of deposit
l[iabilities or (b) appointing a receiver for a public depositary;

(4) "Comm ssion" neans the Washington public deposit protection
conmmi ssi on created under RCW 39. 58. 030;

(5 "Eligible collateral” neans securities which are enunerated in
RCW 39. 58. 050 (5) and (6) as eligible collateral for public deposits;

(6) ((Fhre)) "Maximum liability," ((et—a)) wth reference to_ a
public depositary's liability wunder this chapter for |oss_ per
occurrence by another public depositary, on any given date neans:

(a) A sumequal to ten percent of ((&&8))) >
(i) Al uninsured public deposits held by ((t+he—gualified)) a
public depositary ((enr)) that has not incurred a loss by the then nost
recent comm ssion report date((—e+

b)) _or

(ii) The average of the bal ances of said uninsured public deposits
on the last four imedi ately preceding reports required pursuant to RCW
39. 58. 100, whi chever anmount is greater((—ess—anyassessrents—paidteo
Hre—conm-sston—pursuant— o —tHhi-s—chapter —stnece—the—then—npst—recent
conmm-sston—report—date)); or

(b) Such other sum or neasure as the commission nay fromtine to
tine _set by resolution_according to_criteria established by rule,
consistent with the commssion's broad administrative_ discretion to
achi eve the objective of RCW39. 58. 020.

As long as the uninsured public deposits of a public depositary are
one hundred percent collateralized by eligible collateral as provided

SHB 2061. SL p. 2
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for in RCW 39.58.050, the "maxinmum liability" of a public depositary
that has not incurred a | oss may not exceed the anpunt set forth in (a)
of this subsection.

This definition of "maxinmumliability" does not Iimt the authority
of the commssion_to_ adjust the_ collateral requirenents_of public
depositaries pursuant to RCW 39. 58. 040

(7) "Public funds avail able for investnent” neans such public funds
as are in excess of the anticipated cash needs t hroughout the duration
of the contenpl ated i nvest nent peri od;

(8) "lnvestnent deposits" neans tine deposits, noney market deposit
accounts, and savings deposits of public funds available for
I nvest nent ;

(9) "Treasurer" ((shatk)) neans ((the—statetreasurer—)) a county
treasurer, a city treasurer, a treasurer of any other nunicipal
corporation, and any other custodian of public funds, except the state

treasurer;

(10) "Financial institution” neans any national or state chartered
commerci al bank or trust conpany, savings bank, or savi ngs associ ati on,
or branch or branches thereof, located in this state and lawfully
engaged i n business;

(11) "Comm ssion report” nmeans a formal accounting rendered by al
public depositaries to the conmssion in response to a demand for
specific information made by the comm ssion detailing pertinent affairs
of each public depositary as of the close of business on a specified
date, which is the "conm ssion report date.” "Comm ssion report due
date" is the last day for the tinely filing of a conm ssion report;

(12) "Director of the departnent of financial institutions” neans
the Washington state director of the departnent of financia
i nstitutions;

(13) "Net worth"™ of a public depositary neans (a) the equity
capital as reported to its primary regulatory authority on the
quarterly report of condition or statenment of condition,_ or_other
required report required by its primary requlatory authority or federal
deposit insurer, and may include capital notes and debentures which are
subordinate to the interests of depositors, or (b) equity capital
adjusted by rule or_resolution of the commssion after consultation
with the director of the departnent of financial institutions;

p. 3 SHB 2061. SL
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(14) "Depositary pledge agreenent” neans a tripartite agreenment

executed by the commssion with a financial institution and its
designated trustee. Such agreenment shall be approved by the directors
or the loan commttee of the financial institution and shal

continuously be a record of the financial institution. New securities
may be pl edged under this agreenent in substitution of or in addition
to securities originally pledged w thout executing a new agreenent;

(15) "Trustee" neans a third-party safekeeping agent which has
conpl eted a depositary pledge agreenent with a public depositary and
the conmm ssion. Such third-party safekeepi ng agent nmay be the federal
reserve bank of San Francisco, the federal hone |oan bank of Seattle,
( (+hetrust—departrent—of—the publiedepesttary;)) or such other third-
party saf ekeepi ng agent approved by the comm ssion_

(16) "Capitalization' nmeans the neasure or _ neasures  of
capitalization, other_ than net worth, of a depositary applying for
designation as or operating as a public depositary pursuant to this
chapter, based upon requlatory standards of financial institution
capitalization adopted by rule or resolution of the comi ssion after
consultation with the director of the departnent of financia
institutions;

(17) "Collateral” neans the particular assets pledged as security
to insure paynent or performance of the obligations under this chapter
as enunerated in RCW 39. 58. 050;

(18) "Liquidity" neans the neasure or neasures of liquidity of a
depositary applying_for_ designation_as_or _ operating_as_a_public
depositary pursuant to this chapter, based upon regul atory standards of
financial institution liquidity adopted by rule or resolution_of the
comm ssion after consultation with the director of the departnent of
financial institutions;

(19) "Public deposit" neans public funds on deposit with a public
depositary;

(20)"State public depositary” neans a_ Washington_ state-chartered
financial institution that is authorized as a public depositary under
this chapter

(21) "State treasurer"” neans the treasurer of the state of
Washi ngt on.

SHB 2061. SL p. 4
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Sec. 2. RCW39.58.040 and 1996 ¢ 256 s 3 are each anended to read
as follows:

The comm ssion shall have the power and_broad admnistrative
di scretion:

(1) To make and enforce regul ati ons necessary and proper to the
full and conplete performance of its functions under this chapter;

(2) To require any public depositary to furnish such information
dealing wth public deposits and the exact status of its
capitalization, collateral, liquidity, and net worth as the conm ssion
shal | request ( ( ——Anry—public—depositary—which refuses—or—neglectsto
give promptly and accurately or to allow verification of any
inforpation so requested shall no longer be a public depositary and
shat—be—excluded—From-the—rtght—to—reecetrve—or—hold—publec—depostts
until such tine as the commssion shall acknow edge that such
I . I :  ched the_inf . h):

(3) To take such action as it deens best for the protection,
col l ection, conpronm se or settlenent of any claimarising in case of
| oss;

(4) To ((prescribe regulations, subject to this chapter, fixing))
fix_ by rule_ or_ resolution, consistent wth_this_ chapter, the
requirenments for initial and_ continued qualification of financial
institutions as public depositaries on_the basis of a_ depositary's
financial condition, including its capitalization, collateral,
liquidity, and_ net worth, and fixing other ternms and conditions
consistent with this chapter, under which public deposits my be
recei ved and hel d;

(5 To make and enforce ((regulatiens)) rules setting forth

criteria ((estabHshingmmm-standards—tor—the—Hnanctal—condi-t-on
of —bank —and —thrift+ —depositaries—and——ifF—the—mnim)) for _the
establishnent by policy of standards governing matters that are subj ect
to the commission's powers to fix requirenents, terns, and conditions
under subsection (4) of this section for a public depositary, and, if
these standards are not net, providing for additional collateral or
other conditional or unconditional requi renents or restrictions
((regarding)) applicable to the public depositary's right to receive or
hol d public deposits;

(6) To_require additional or different types and_anbunts_of

p. 5 SHB 2061. SL
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collateral, or to restrict a public depositary's right to receive or
hol d public deposits if the standards for the financial condition of
public depositaries are not net;

((66y)) (7) To fix the official date on which any |oss shall be
deenmed to have occurred taking into consideration the orders, rules,
and regul ations of the supervisory authority of a public depositary's
primary requlatory authority and federal deposit insurer as they affect
the failure or inability of a public depositary to repay public
deposits in full; ((ard—H))

(8) In case loss occurs in nore than one public depositary, to
determ ne the allocation and tine of paynent of any sunms due to public
depositors under this chapter; and

(9) To nmake and enforce_sanctions against a public depositary for
nonconpliance with the provisions of this chapter and rules or policies
of the conm ssion

NEW SECTION. Sec. 3. A new section is added to chapter 39.58 RCW
to read as foll ows:

For the purposes of this chapter, the comm ssion shall include al
public depositaries in a single public depositary pool. Al public
depositaries, as defined in RCW39.58.010, shall be treated uniformy
by the conmm ssion without regard to distinctions in the nature of its
financial institution charter.

Sec. 4. RCW 39.58.050 and 1996 ¢ 256 s 4 are each anended to read
as follows:

(1) Every public depositary shall conplete a depositary pledge
agreement with the commi ssion and a trustee, and shall at all tines
mai ntain, segregated fromits other assets, eligible collateral in the
formof securities enunerated in this section having a value at | east
equal to its maximum liability and as otherwi se prescribed in this
chapter. Such collateral shall be segregated by deposit with the
depositary's trustee and shall be clearly designated as security for
the benefit of public depositors under this chapter.

(2) Securities eligible as collateral shall be valued at market
val ue, and the total market value of securities pledged in accordance
with this chapter shall not be reduced by wi thdrawal or substitution of

SHB 2061. SL p. 6
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securities except by prior authorization, in witing, by the
conmi ssi on.

(3) The public depositary shall have the right to rmake
substitutions of an equal or greater anpunt of such collateral at any
tinme.

(4) The inconme fromthe securities which have been segregated as
collateral shall belong to the public depositary without restriction.

(5 Each of the followng enunerated classes of securities,
providing there has been no default in the paynent of principal or
interest thereon, shall be eligible to qualify as collateral:

(a) Certificates, notes or bonds of the United States, or other
obligations of the United States or its agencies, or of any corporation
whol |y owned by the governnent of the United States;

(b) State, county, nunicipal, or school district bonds or warrants
of taxing districts of the state of WAshington or any other state of
the United States, provided that such bonds and warrants shall be only
those found to be within the Iimt of indebtedness prescribed by |aw
for the taxing district issuing themand to be general obligations;

(c) The obligations of any United States governnent-sponsored
cor porati on whose obligations are or nay becone eligible as coll ateral
for advances to nmenber banks as determ ned by the board of governors of
the federal reserve system

(d) Bonds, notes, letters of credit, or other securities or
evi dence of indebtedness constituting the direct and general obligation
of a federal honme | oan bank or federal reserve bank;

(e) Revenue bonds of this state or any authority, board,
conmm ssion, commttee, or simlar agency thereof, and any nmunicipality
or taxing district of this state;

(f) Direct and general obligation bonds and warrants of any city,
town, county, school district, port district, or other political
subdi vi sion of any state, having the power to | evy general taxes, which
are payable fromgeneral ad val oremtaxes;

(g) Bonds issued by public utility districts as authorized under
the provisions of Title 54 RCW as now or hereafter anended;

(h) Bonds of any city of the state of WAashington for the paynent of
which the entire revenues of the city's water system power and |ight
system or both, |ess maintenance and operating costs, are irrevocably

p. 7 SHB 2061. SL
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pl edged, even though such bonds are not general obligations of such
city;

(6) Inaddition to the securities enunerated in this section, every
public depositary may al so segregate such bonds, securities, and other
obligations as are designated to be authorized security for public
deposits under the aws of this state.

(7) The commssion my ((at—aRy—tre—or—tires—deeclare—any
partietlar—seeur+ty—as—ineH-gible—to—qualify)) determine by rule or
resolution whether any security, whether or_ not_ enunerated in_this
section, is_or shall renain_eligible as collateral when in the

comm ssion's judgnent it is ((deemed)) desirable or necessary to do so.

Sec. 5. RCW39.58.060 and 1996 ¢ 256 s 5 are each anended to read
as follows:

Wen the comm ssion determnes that a loss has occurred in a
((bank)) public depositary, it shall as soon as possi bl e nake paynent
to the proper public officers of all funds subject to such |oss,
pursuant to the foll ow ng procedures:

(1) For the purposes of determning the suns to be paid, the
director of the departnent of financial institutions or the receiver
shall, within twenty days after issuance of a restraining order or
taki ng possession of any ((bank)) public depositary, ascertain the
anmount of public funds on deposit therein as disclosed by its records
and the anount thereof covered by deposit insurance and ((eert+¥y))
provide witten verification of the anbunts thereof to the comm ssion
and each ((sueh)) public depositor;

(2) Wthin ten days after recei pt of ((sueh—-eertifiecation)) witten
verification, each ((sueh)) public depositor shall furnish to the
comm ssion verified statenments of its deposits in ((sueh—bank)) the
public depositary, including the uninsured and uncollateralized status
of the public deposits, as disclosed by its records;

(3) Upon receipt of ((sueh—ecertifieate)) witten verification and
statenents, the commssion shall ascertain and fix the anount of
((sueh)) the public deposits, net after deduction of any anount
received from deposit insurance and_held_collateral, and, after
determning and declaring the apparent net |oss, assess the sane
against all ((t+henr—bank)) public depositaries, as follows: First,
agai nst the public depositary in which the |Ioss occurred, to the extent

SHB 2061. SL p. 8
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of the full value of collateral segregated pursuant to this chapter
second, against all other ((bank)) public depositaries pro rata in
proportion to the maximumliability of each ((sueh)) depositary as it
exi sted on the date of |oss;

(4) Assessnments made by the comm ssion shall be payable on the
second busi ness day foll ow ng demand, and in case of the failure of any
public depositary so to pay, the comm ssion shall ((ferthwth)) take
possession of the securities segregated as collateral by ((sueh)) the
depositary pursuant to this chapter and |iquidate the sane for the
pur pose of payi ng such assessnent;

(5 Upon receipt of ((sueh)) the assessnent paynents, the
comm ssion shall reinburse the public depositors of the public
depositary in which the loss occurred to the extent of the depositary's
net deposit liability to them

(6) Any owner of public_deposits_receiving_ assessnent proceeds
shall provide a receivership certificate to the conm ssion.

NEW SECTION. Sec. 6. RCW 39.58.065 (Loss in a thrift public
deposi tary--Procedure for paynent) and 1996 ¢ 256 s 6 & 1983 ¢ 66 s 10
are each repeal ed.

Sec. 7. RCW39.58.100 and 1996 ¢ 256 s 11 are each anended to read
as follows:

(1) On or before each conmmssion report due date, each public
depositary shall render to the commssion a witten report, certified
under oath, indicating the total anmount of public funds on deposit held
by it, the_ uninsured anmount of those funds, the net worth of the
depositary, and the amount and nature of eligible collateral then
segregated for the benefit of the comm ssion.

(2) The conmmi ssion may instruct the director of the departnent of
financial institutions to examne and thereafter certify as to the
accuracy of any statenment to the conmssion by any state public
depositary, or to provide such other exam nation report infornation or
data _as_may be required by the comm ssion. The type, content, and
frequency of the reports may be determned by the director of the
departnent of financial institutions, consistent with the requirenents
of the conmmi ssion as defined by rule.

p. 9 SHB 2061. SL
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Sec. 8. RCW39.58.103 and 1983 ¢ 66 s 13 are each anended to read
as follows:

Each public depositary shall notify the conmmssion in witing
wthin ((Hvewerkingdays)) forty-eight hours, or by close of business
of the next business day thereafter, of the happening of an event which
causes its net worth to be reduced by an anmount greater than ten
percent of the anmount shown as its net worth on the nobst recent report
subm tted pursuant to RCW 39.58. 100.

Sec. 9. RCW39.58.105 and 1996 ¢ 256 s 12 are each anended to read
as follows:

(1) The comm ssion may require the state auditor or the director of
the departnent of financial institutions, to the extent of their
respective authority under applicable federal and WAshington state | aw,
to thoroughly investigate and report to it concerning the condition of
any financial institution which makes application to becone a public
depositary, and may also as often as it deens necessary require the
state auditor or the director of the departnent of financia
institutions, to the extent of their respective authority under
applicable federal and Washi ngton state law, to nmake such investigation
and report concerning the condition of any financial institution which
has been designated as a public depositary. The expense of all such
i nvestigations or reports shall be borne by the financial institution
exam ned.

(2) Inlieu of any such investigation or report, the conm ssion may
rely upon information nade available to it or the director of the
departnment of financial institutions by the office of the conptroller
of the currency, the office of thrift supervision, the federal deposit
i nsurance corporation, the federal reserve board, ((er)) any state
((banrk—er—thrift+)) financial institutions regulatory agency,_or_any
successor state or federal financial institutions regulatory agency,
and any such information or data received by the conmm ssion shall be
kept and maintained in the sane manner and have the sane protections as
exam nation reports received by the commssion fromthe director of the
departnent of financial institutions pursuant to RCW 30.04.075(2)(h)

and 32.04.220(2)(h).

(3) The director of the departnent of financial institutions shal
in addition advise the comm ssion of any action he or she has directed

SHB 2061. SL p. 10
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any state public depositary to take which will result in a reduction of
greater than ten percent of the net worth of such depositary as shown
on the nost recent report it submtted pursuant to RCW 39. 58. 100.

Sec. 10. RCW 39.58.108 and 1996 ¢ 256 s 13 are each anmended to
read as foll ows:

Any financial institution may becone ((a)), and thereafter operate
as, a public depositary upon approval by the comm ssion and segregati on
of collateral in the manner as set forth in this chapter, and ((uper))
subject to conpliance with all rules ((as—prondlgated)) and policies
adopted by the conm ssion. ( (For —the — Hrst — twelbve-month — period
folH-owing — gqual-ifiecati-on —as —a—publiec —depoesitary-—the)) A_ public
depositary shall at all tinmes pledge and segregate eligible securities
in an amount ((egqual to not less than ten percent of all public funds
en—depesit—inthedepoesitary)) established by the comm ssion by rule or

noti ced resol ution.

Sec. 11. RCW39.58.130 and 1996 ¢ 256 s 14 are each anended to
read as foll ows:

A treasurer ((+s)) and_the state_ treasurer are authorized to
deposit in a public depositary any public funds available for
i nvestment and secured by collateral in accordance with the provisions
of this chapter, and receive interest thereon. The authority provided
by this section is additional to any authority now or hereafter
provided by law for the investnment or deposit of public funds by any
such treasurer: PROVI DED, That in no case shall the aggregate of
demand and i nvest nent deposits of public funds by any such treasurer in
any one public depositary exceed at any tine the net worth of that

depositary. If a public depositary's net worth is reduced, a treasurer
and the state treasurer may allow public funds on deposit in excess of
the reduced net worth to remain until maturity upon pledging by the

depositary of eligible securities valued at nmarket value in an anount
at least equal to the amobunt of the excess deposits. The collatera
shall be segregated as provided in RCW 39.58. 050. If the additiona
securities required by this section are not pledged by the depositary,
the depositary shall permt wthdrawal prior to maturity by the
treasurer of deposits, including accrued interest, in accordance with
appl i cabl e statutes and governnental regul ations.

p. 11 SHB 2061. SL
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Sec. 12. RCW 39.58.135 and 1996 ¢ 256 s 15 are each anended to
read as foll ows:

Not wi t hst andi ng RCW 39. 58. 130, (1) aggregate deposits received by
a public depositary from all ((publ+e)) treasurers and_the_ state
treasurer shall not exceed at any tinme one hundred fifty percent of the
value of the depositary's net worth, nor (2) shall the aggregate
deposits received by any public depositary exceed thirty percent of the
total aggregate deposits of all public treasurers in all depositaries
as determ ned by the public deposit protection comm ssion. However, a
public depositary nmay receive deposits in excess of the limts provided
in this sectionif eligible securities, as prescribed in RCW 39. 58. 050,
are pledged as collateral in an anmount equal to one hundred percent of
the val ue of deposits received in excess of the limtations prescribed
in this section.

Sec. 13. RCW 39.58.140 and 1996 ¢ 256 s 16 are each anmended to
read as foll ows:

When deposits are made in accordance with this chapter, a treasurer
and_the_ state treasurer shall not be liable for any |oss thereof
resulting fromthe failure or default of any public depositary w thout
fault or neglect on his or her part or on the part of his or her
assistants or clerks.

Sec. 14. RCW39.58.750 and 1996 ¢ 256 s 17 are each anmended to
read as foll ows:

Not wi t hstandi ng any provision of law to the contrary, the state
treasurer or any ((eeunrty;——etty——or—other—munietpal)) treasurer or
ot her custodian of public funds may receive, disburse, or transfer
public funds under his or her jurisdiction by neans of wire or other
el ectronic conmmunication in accordance wth accounting standards
established by the state auditor under RCW 43.09.200 with regard to
((uetpal)) treasurers of nunicipalities or other custodians or by
the office of financial nanagenent under RCW 43.88.160 in the case of
the state treasurer and other state custodi ans to safeguard and insure
accountability for the funds invol ved.

NEW SECTION. Sec. 15. A newsection is added to chapter 39.58 RCW
to read as foll ows:
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15
16
17
18

19
20
21
22
23
24

25
26
27
28
29
30

31
32

If a depositary neglects or refuses to pronptly and accurately
furnish, or to allow verification of, any required information
requested by the comm ssion or by the director of the departnent of
financial institutions when acting on behalf of the comm ssion pursuant
to this chapter, or if a public depositary otherwise fails to conply
with this chapter or any rules or policies of the conm ssion, the
commission may at its option deny or revoke the authority of such
depositary to act as a public depositary pursuant to this chapter, or
ot herwi se suspend such depositary from receiving or holding public
deposits until such tine as the depositary receives the infornmation or
conplies with the commssion's rules and policies. The conm ssion
shall have the authority to assess by rule costs for a depositary's
nonconpliance with this chapter and rules and resolutions adopted
pursuant to this chapter

NEW SECTION. Sec. 16. A new section is added to chapter 39.58 RCW
to read as foll ows:

The comm ssion may by resolution delegate all of its authority to
the state treasurer except rule making.

NEW SECTION. Sec. 17. A new section is added to chapter 39.58 RCW
to read as foll ows:

The liability of a public depositary under this chapter shall not
be altered by any nerger, takeover, or acquisition, except to the
extent that such liability is assuned by agreenent or operation of |aw
by the successor entity or resulting financial institution.

NEW SECTION. Sec. 18. A newsection is added to chapter 43.08 RCW
to read as foll ows:

By Decenber 1, 2009, and each Decenber 1st thereafter, the office
of the state treasurer shall report to the |l egislature actions taken by
the public deposit protection commssion and the state treasurer
regardi ng public deposit protection.

NEW SECTION. Sec. 19. The code reviser shall alphabetize and
renunber the definitions in RCW39. 58. 010.

p. 13 SHB 2061. SL
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NEW SECTION. Sec. 20. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

Passed by the House March 3, 2009.

Passed by the Senate March 4, 20009.

Approved by the Governor March 6, 2009.

Filed in Ofice of Secretary of State March 9, 2009.
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